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ÅIntoxication and the assessment of damages

Å Liccardy v Daniel Payne t/as Sussex Inlet Pontoons Pty Ltd And Anor [2023] NSWCA 73                         

ÅA series of unfortunate events:  The incredible story of a labour hire employee

Å De Vries v JNC Group Australia Pty Ltd [2023] NSWSC 777

ÅShould the world be level playing field? A case about a hole in a park

Å Townsville City Council v Hodges [2023] QCA 136
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AGENDA



Dangerous recreational activities



No liability for harm suffered from obvious risks of dangerous 

recreational activities

5L No liability for harm suffered from obvious risks of dangerous 

recreational activities

(1) A person ("the defendant" ) is not liable in negligence for harm suffered 

by another person ("the plaintiff" ) as a result of the materialisation of 

an obvious risk of a dangerous recreational activity engaged in by the 

plaintiff.

(2) This section applies whether or not the plaintiff was aware of the risk.

Civil Liability Act 2002 ïSection 5L



Section 5F, 5G and 5H of the CLA

5F Meaning of "obvious risk"

(1) For the purposes of this Division, an "obvious risk" to a person who suffers harm is 

a risk that, in the circumstances, would have been obvious to a reasonable person in 

the position of that person.

(2) Obvious risks include risks that are patent or a matter of common knowledge.

(3) A risk of something occurring can be an obvious risk even though it has a low 

probability of occurring.

(4) A risk can be an obvious risk even if the risk (or a condition or circumstance that 

gives rise to the risk) is not prominent, conspicuous or physically observable.

Civil Liability Act 2002



Section 5F, 5G and 5H of the CLA

5G Injured persons presumed to be aware of obvious risks

(1) In proceedings relating to liability for negligence, a person who suffers 

harm is presumed to have been aware of the risk of harm if it was an 

obvious risk, unless the person proves on the balance of probabilities that 

he or she was not aware of the risk.

(2) For the purposes of this section, a person is aware of a risk if the 

person is aware of the type or kind of risk, even if the person is not aware 

of the precise nature, extent or manner of occurrence of the risk.

Civil Liability Act 2002



Section 5F, 5G and 5H of the CLA

5H No proactive duty to warn of obvious risk

(1) A person ("the defendantò) does not owe a duty of care to another person ("the 

plaintiff") to warn of an obvious risk to the plaintiff.

(2) This section does not apply if--

(a) the plaintiff has requested advice or information about the risk from the 

defendant, or

(b) the defendant is required by a written law to warn the plaintiff of the risk, or

(c) the defendant is a professional and the risk is a risk of the death of or 

personal injury to the plaintiff from the provision of a professional service by the 

defendant.

(3) Subsection (2) does not give rise to a presumption of a duty to warn of a risk in the 

circumstances referred to in that subsection.

Civil Liability Act 2002



Tapp v Australian Bushmenôs

Campdraft & Rodeo Association 

Ltd [2022] HCA 11



campdrafting

noun

óan equestrian sport 

in which each rider 

Inturn selects a bullock

from a herd and drives it

round a set courseô. 

(Oxford Dictionary)

What is Campdrafting?



ÅMs Tapp was injured while competing in a campdrafting event

ÅHorse slipped, causing Ms Tapp to fall and suffer a serious spinal injury

ÅMs Tapp brought an action in negligence for damages against the 

Association

ÅClaim dismissed by Supreme Court and Court of Appeal

ÅAppeal to High Court

Facts



ÅFall on 8 January 2011, the second day of 

the event

ÅOver 700 rides had taken place 

Å Four falls in 45 mins

Å Request for competition to be stopped after 

third fall

Å Ms Tapp subsequently fell, suffering a 

serious spinal injury

Facts 



Primary Judgment

Plaintiffôs injuries were the materialisation of an obvious risk of a dangerous 

recreational activity within the meaning of section 5L

Supreme Court and Court of Appeal decisions

Court of Appeal 

Plaintiffôs appeal dismissed



ÅMajority found no error in the primary judge's 

conclusion regarding no breach of duty, or that 

any such breach was a cause of her fall

ÅMs Tapp could not prove cause of fall

Court of Appeal decision



Minority thought Ms Tapp's case was ñstrongò:

1. The association rules required the arena surface to be safe

2. Knowledge of complaints and safety issues 

3. Offer made for competitors to withdraw and get a refund

4. Expert conceded event should have been stopped 

Court of Appeal decision



Minority considered the decision to 

continue the competition was based 

made in the interests of fairness to 

competitors who had already 

ridden, rather than the surface 

being safe

Court of Appeal decision



Majority allowed appeal, finding:

(a) breach of duty of care

(b) breach caused injuries 

(c) not an obvious risk of a dangerous recreational activity 

High Court decision 6/4/2022



ÅWith respect to the relevant risk of harm, the HCA found the trial judge's 

approach was ñfar too broadò

ÅPut differently, the trial judge's characterisation was at too high a level of 

generality

ÅThe trial judge's characterisation did not include the essential facts that 

constituted the alleged breach of duty 

High Court decision



Civil Liability Act - Section 5B

General principles

5B General principles

(2) In determining whether a reasonable person 

would have taken precautions against a risk of harm, 

the court is to consider the following (amongst other 

relevant things)--

(a) the probability that the harm would occur if care 

were not taken,

(b) the likely seriousness of the harm,

(c) the burden of taking precautions to avoid the 

risk of harm,

(d) the social utility of the activity that creates the 

risk of harm.



In short: (i) the relevant risk was substantially elevated, so that a reasonable person 

in the position of the Association could have foreseen a probability that harm would 

occur if the competition were not stoppedé

(ii) the likely seriousness of the harm was catastrophic

(iii) the burden of taking precautions to avoid the risk of harm was the simple act of 

stopping the event to inspect the arena

(iv) these matters could not be outweighed by the social utility of continuing the 

eventé

High Court decision



[137] óThe Court of Appeal should have accepted that, by the time Ms 

Tapp competed é there was a substantially increased risk or 

probability of physical injury to her by reason of deterioration of the 

condition of the surface of the arenaô

Seriousness of the harm, burden of taking precautions, and social utility 

of the activity:  s5B(2)(b)-(d)

High Court decision



[156] óMs Tapp é became aware that the event was delayed but é no one told 

Ms Tapp about the reason. 

The trial judge found that ñno specific oral warning was givené, by 

announcement or otherwise, that competitors 'rode at their own riskôò. All that had 

been announced was that there was an offer of a refund of the entry fee if riders 

chose not to compete. Ms Tapp did not hear the announcement é while warming 

up her horse in the separate arena. 

In any event, a reasonable person in Ms Tappôsposition would have known, as 

she knew, that events were held up for other reasons such as ñan injured beast ... 

coming out of the yardò.

High Court decision



ÅPrimary judgeôs characterisation of the risk 

was too broad 

Å Majority characterised risk as ñthe risk of 

injury as a result of falling from a horse that 

slipped by reason of the deterioration of the 

surface of the arenaò

ÅHarm reasonably foreseeable 

Å Risk not obvious 

Å Plaintiff not aware of previous falls 

High Court decision



Date of Judgment: 6 April 2022

S63/2021

ORDERS

(a) the appeal be allowed with costs; and

(b) Supreme Court orders set aside

(i) verdict and judgment for the plaintiff in 

the agreed amount of $6,750,000; and

(ii) the defendant pay the plaintiff's costs.



Lessons

ÅCharacterisation of the ñriskò is 

paramount for an assessment of 

obvious risk

ÅDangerous recreational activity 

defence is less effective following 

this decision

ÅThe Court is moving to adopt a 

narrower interpretation of the risk

ÅFor an obvious risk defence, one 

must demonstrate the harm was 

directly caused by the obvious risk



Intoxication and the 

assessment of damages
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How is intoxication defined 

in the Civil Liability Act 2002 

(NSW)?

INTOXICATION & THE ASSESSMENT OF DAMAGES
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THE DEFINITION OF INTOXICATION
SECTION 48 ïDEFINITION OF INTOXICATION

A person being intoxicated is a reference to a person being under the influence of alcohol or a drugé

é whether or not taken for a medicinal purpose and whether or not lawfully taken



INTOXICATION & THE ASSESSMENT OF DAMAGES 29

EFFECT OF INTOXICATION ON DUTY AND STANDARD OF CARE
SECTION 49 CIVIL LIABILITY ACT NSW (2002)

(1) The following principles apply in connection with the effect that a personôs intoxication has a 

duty and standard of care that the person is owed ï

a) In determining whether a duty arising, it is not relevant to consider the possibility or likelihood that a 

person may be intoxicated or that a person who is intoxicated may be exposed to increased risk 

because the persons capacity to exercise reasonable care and skill is impaired as a result of being 

intoxicated 

b) A person is not owed a duty of care merely because the person is intoxicated 

c) The fact that a person is or may be intoxicated does not of itself increase or otherwise affect the 

standard of care owed to the person

(2) This section applies in place of a provision of section 74 of the Motor Accidents Act 1998 or 

section 138 of the Motor Compensation Act 1999 to the extend of any inconsistency between this 

section and the provision 



1.Intoxication does not interfere with determining whether a duty of care arises. 

2.A duty is not owed just because a person is intoxicated. 

3.The standard of care required does not change based on the level of intoxication

INTOXICATION & THE ASSESSMENT OF DAMAGES 30

IN TRANSLATIONé
SECTION 49 CIVIL LIABILITY ACT NSW (2002)



If a person is injured whilst intoxicated 

are they entitled to recover damages 

from a third party?

INTOXICATION & THE ASSESSMENT OF DAMAGES 31



INTOXICATION & THE ASSESSMENT OF DAMAGES 32

NO RECOVERY WHERE PERSON IS INTOXICATED

SECTION 50 CIVIL LIABILITY ACT NSW (2002)



1.If a person is intoxicated at the time of the injury, section 50 is applicable.

2.No damages awarded if the incident occurs due to being  intoxicated, unless it would of 

happened anyway 

3.If #2 applies contributory negligent is presumed

4.If #3 applies 25% contributory negligence is discounted 

INTOXICATION & THE ASSESSMENT OF DAMAGES 33

IN TRANSLATIONé
SECTION 50 CIVIL LIABILITY ACT NSW (2002)



Liccardy V Daniel Payne T/As 
Sussex Inlet Pontoons Pty Ltd 
And Anor

[2022] NSWDC 246
[2023] NSWCA 73

34



¶Party of 10 hired a Pontoon from first Defendant

¶The hire included a skilled master (the Second 

Defendant)

¶Drinking started at 11:00am 

¶By 2.15pm, the Plaintiff had consumed:

¶An illicit substance

¶4 full strength cans of beer and 

¶partially consumed a fifth beer. 

WHAT HAPPENED?

THE FACTS

INTOXICATION & THE ASSESSMENT OF DAMAGES 35



ÅStrong winds blew an Akubra hat into 
the water

ÅPlaintiff dived into water to retrieve the 
hat

ÅThe Master moved the vessel in order 
for Plaintiff to re-board

ÅPlaintiff assumed that the motor had 
been switched off

ÅAs he prepared to re-board the vessel, 
he felt two knocks to his left leg in the 
area of his left knee

CONTé

THE FACTS

INTOXICATION & THE ASSESSMENT OF DAMAGES 36



ÅTwo lacerations about 20mm apart on leg 

ÅHe required a series of operations to repair the damage

ÅPsychological harm

INTOXICATION & THE ASSESSMENT OF DAMAGES 37

THE INJURIES
THE FACTS



INTOXICATION & THE ASSESSMENT OF DAMAGES 38

PONTOON PHOTOS



ÅVerdict for the Plaintiff 

Å$464,773.25 awarded to the Plaintiff 

ÅDefendants ordered to pay the Plaintiffôs costs

THE DISTRICT COURT DECISION

AT FIRST INSTANCEé

INTOXICATION & THE ASSESSMENT OF DAMAGES 39



ÅFirst and Second Defendant owed a duty of care

ÅFirst defendant was vicariously liable for the second defendant 

ÅPlaintiffs intoxication did not contribute to his injury 

ÅNot an obvious risk 

ÅNo reduction for contributory negligence

INTOXICATION & THE ASSESSMENT OF DAMAGES 40

THE REASONS BEHIND THE DECISION
AT FIRST INSTANCEé 



INTOXICATION & THE ASSESSMENT OF DAMAGES 41

THE BREAKDOWN
DAMAGES AWARDED

éPlaintiffôs non-economic loss at 32% of a most extreme case [261]



ÅAppeal allowed 

ÅCourt of Appeal was also satisfied that injury would have occurred 

even if the respondent was not intoxicated

ÅRespondent did not establish that his intoxication was not a 

contributing factor

ÅContributory negligence 30%

éthe plaintiff was experiencing mild euphoria, sociability, increased 

self-confidence, with decreased inhibition. He concluded this was 

likely to be associated with a reduction in the exercise of care and 

caution on his part. 

THE APPEAL

INTOXICATION & THE ASSESSMENT OF DAMAGES 42



Å Even when intoxication can be established, a 

Claimant may still be able to recover 

damages if they the injury is likely to have 

occurred even if they had not been 

intoxicated

Å Section 50 is a minimum standard for 

defendants against intoxicated plaintiffs

Å A defendant will be not be absolved from 

responsibility just because a plaintiff was 

intoxicated at the time they were injured

INTOXICATION & THE ASSESSMENT OF DAMAGES 43

LESSONS
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A series of unfortunate 

events:  The incredible 

story of a labour hire 

employee

De Vries v JNC Group Australia Pty Ltd [2023] NSWSC 777



ÅGuy de Vries,       

the plaintiff 

Injury to labour hire worker 45

THE PARTIES

ÅJobs Australia / Speedy, 

labour hire employer,     

Second Defendant

ÅJNC Group, 

host employer,  

First Defendant



ÅStarted working for labour hire employee in 2010

ÅStarting working with host employer in 2011

ÅGeneral labouring, some road construction, NBN rollout

ÅWorkplace accident on 13 September 2012

Injury to labour hire worker 46

FACTS



ÅOperation of Vac truck and Ditch 

Witch, high pressure hose with 

vacuum 

ÅCleaning out of Telstra pits

ÅVacuum stuck

ÅTrip and fall over hose

Injury to labour hire worker 47

FACTS



ÅNo induction

ÅNo ñtesting or assessmentò of his capabilities 

ÅPoor system of work

ÅNo training in how to use Ditch Witch

ÅInadequate supervision

Injury to labour hire worker 48

BASIS OF CLAIM



ÅTraining given

ÅInjury did not happen

ÅContinued working after alleged incident, until termination

ÅCredit challengedé

Injury to labour hire worker 49

BASIS OF DEFENCE



Å13 September 2012 ïDOL (Thursday) 

- Continued working

- Worked next day

Å17 September 2012 ïcalled in sick

- Hospital, ñtripped + fell on pipes at workò

- Ultrasound, no issues, STI only, two days off work

Injury to labour hire worker 50

CREDIT ISSUES



Å20 September 2012 ïRTW

Å20 October 2012 ïbleeding lip requiring 

stiches, ñincoherentò

Å15 November 2012 ïterminated for failing 

breath test

Injury to labour hire worker 51

CREDIT ISSUES



ÅFollowing termination ïturned away 

from hospital 

Å27 December 2012 ïfell out of tree 

while intoxicated

- In pain for three weeks

- Jarred leg on hose one month ago

Injury to labour hire worker 52

CREDIT ISSUES



The plaintiff liked a beeré 

Injury to labour hire worker 53

CREDIT ISSUES



ÅDOL13 September 2012

ÅProceedings issued against host employer in 2015

ÅProceedings issued against labour hire employer in 2019

Å15% WPI initially disputed. In May 2018, w/c insurer agreed to 16% WPI

ÅNo prejudice to insurer

ÅLeave granted

Injury to labour hire worker 54

WHAT ABOUT THE LIMITATION PERIOD?



ÅNo issues with credit

ÅHistory of alcohol irrelevant, no harm to credit 

ÅAccepted plaintiff lied about falling out of tree

ÅIncident happened 

Injury to labour hire worker 55

WHAT THE COURT FOUND



ÅPlaintiff entirely accepted as a witness, despite:

- Being argumentative in witness box

- Denying he had signed particular documents

- Some answers not being logical, e.g. not seeing doctor

ÅHost employerôs witness not accepted

Injury to labour hire worker 56

CREDIT



ÅMinimal documents

ÅSome documents list plaintiff as ñHost Employer Representativeò 

ÅSome documents did not contain plaintiffôs name at all

ÅRelevantly, no documents dealt with Ditch Witch / hose

ÅInadequate training

Injury to labour hire worker 57

SYSTEM OF WORK ISSUES



ÅShould have had a supervisor

ÅShould have had an additional worker holding hose

ÅNo contributory negligence

Injury to labour hire worker 58

SYSTEM OF WORK ISSUES



ÅHost employer argued 50/50

ÅLabour hire employer argued 0/100

ÅCourt apportioned liability 80/20, host employer / labour hire employer

- Responsibility for supervision

- Directed and organised work for plaintiff

- Labour hire employer visited worksites, involved with induction

Injury to labour hire worker 59

APPORTIONMENT BETWEEN DEFENDANTS 



ÅDamages assessed at 

$1.7m, plus costs

Injury to labour hire worker 60

DAMAGES



ÅVery difficult to prove incident did not happen at all

ÅDefending a matter primarily on credit of plaintiff is difficult

ÅPotential liability as host employer

ÅSystem of work, training and induction for host employers:

- Document!

Injury to labour hire worker 61

LESSONS



62Townsville City Council v Hodges [2023] QCA 136

Should the world be level playing field?: 

A case about a hole in a park

Townsville City Council v Hodges [2023] QCA 136



ÅPlaintiff attended Sherriff Park in Mundingburra, Townsville on 15 October 2015

ÅTrip and fall on 15 October 2015

ÅSpiral fracture of L mid-shaft tibia, distal fibula and medial malleolus

ÅAmbulance officers dropped stretcher over same hole

Townsville City Council v Hodges [2023] QCA 136 63

FACTS



ÅCouncil created the hole

ÅInadequate inspections, failure to 

detect hole

ÅHole covered by grass, hidden 

trap

Townsville City Council v Hodges [2023] QCA 136 64

BASIS OF CLAIM AGAINST COUNCIL



ÅNo hole, minor depression only

ÅSystem of inspection was adequate

ÅIf there was a hole, it was hidden from reasonable inspection

ÅNo breach of duty

Townsville City Council v Hodges [2023] QCA 136 65

BASIS OF DEFENCE



Townsville City Council v Hodges [2023] QCA 136 66

QUEENSLAND CIVIL LIABILITY ACT PROVISIONS

Qld CLA NSW CLA Content

Section 9 Section 5B General principles 

(Duty/standard of care)

Section 10 Section 5C Other principles

Section 11 Section 5D Causation, General principles

Section 12 Section 5E Onus of proof

Section 13 Section 5F Meaning of obvious risk

Section 35 Section 42 Principles concerning 

resources

Section 36 Section 43 Proceedings alleging breach of 

statutory duty



ÅWas there a hole? If so, what were its dimensions? 

- Plaintiff  Ą 17 ï20 cm deep

- Ambulance officer  Ą 5 ï6 cm deep, size of dinner plate

- Council  Ą 2 cm deep, depression

ÅWas the hole concealed? 

ÅDid it present a risk of injury?

ÅWhat obligation was on Council to discharge its duty?

Townsville City Council v Hodges [2023] QCA 136 67

ISSUES



At [60]:  ñThe hole, particularly in circumstances 

where it was concealed as it was, constituted a 

risk, for which the Defendant was required to 

take precautions and did not. Inspections é 

[were] perfunctory and uninstructed. éò

Townsville City Council v Hodges [2023] QCA 136 68

DISTRICT COURT DECISION



At [60], continued: 

ñNone of the employees é had responsibility for inspections of 

the [area near the hole]. Those working in those areas would 

take steps if they came upon a hazard, but none had the 

specific responsibility or obligation to perform thorough or 

comprehensive inspections.ò

Council found liable. 

Townsville City Council v Hodges [2023] QCA 136 69

DISTRICT COURT DECISION



ÅQuestion was whether Councilôs 

system of inspection was appropriate 

Townsville City Council v Hodges [2023] QCA 136 70

COURT OF APPEAL DECISION



At [5]: ñIt seems to us that if roads and footpaths 

ought not to be judged by standards of bowling 

greens, then it follows that public areas that are not 

bowling greens should likewise not be judged by 

the standard of a bowling green.ò

71

COURT OF APPEAL DECISION


