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Planning Issues -
When things don’t go 
according to plan



Today’s plan

• Council’s responsibilities in relation to planning, development and certification

• Types of negligence claims we see arising out of planning issues

• Practical examples of claims

• Tips and lessons



Responsibilities

• Environmental Planning Instruments (LEPs)

• Development Assessment and Consent:

• Receiving, considering and approving development applications

• Receiving, considering and approving complying development certificates

• Building and Subdivision Certification:

• Critical stage inspections

• Issuing of occupation certificates

• Issuing of construction certificates

• Issuing of Planning Certificates



Types of claims

• Failing to refer a development application to a relevant authority for comment:

• Electricity authority

• Mine Subsidence Board

• Not following the development application approval process

• Council appointed as Principal Certifying Authority

• Errors made in the information contained in s10.7 Planning Certificates

• Negligent misstatements



SEPP (Transport and Infrastructure) 
2021

• Applies to development applications comprising or involving:

• The penetration of ground within 2m of an underground electricity power line or 
an electricity distribution pole or within 10m of any part of an electricity tower,

• Development carried out:

• Within or immediately adjacent to an easement for electricity purposes; or

• Immediately adjacent to an electricity substation; or

• Within 5m of an exposed overhead electricity power line.

• Installation of a swimming pool any part of which is:

• Within 30m of a structure supporting an overhead electricity transmission 
line; or

• Within 5m of an overhead electricity power line, measured vertically 
upwards from the top of the pool. 
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Mine Subsidence Areas



Not following the process



Council as PCA



Council as PCA



Omissions in Planning Certificates



Omissions in Planning Certificates



Negligent misstatement in Planning 
Certificates



Negligent misstatement in Planning 
Certificates

The primary judge held that:

• The Resolution was a Council ‘policy’ which restricted the development of the property due to 
the likelihood of flooding;

• The policy had not been revoked or abandoned prior to the issue of the Planning Certificate;

• The Council therefore incorrectly answered Question 7 (Is the land affected by a policy 
adopted by the Council that restricts the development of the land because of the likelihood of 
flooding?) in the Planning Certificate;

• In breach of a duty owed to Ms Lorenzato, the Council did not use reasonable care in issuing 
the Planning Certificate;

• Section 43A of the Civil Liability Act 2002 did not apply. The Supreme Court found that the 
issue of a planning certificate was not the exercise of a special statutory power by the Council; 
and

• Section 733(1)(a) of the Local Government Act did not apply as the issue of a planning 
certificate was not the furnishing of advice in relation to the likelihood of flooding.



Negligent misstatement in Planning 
Certificates

On Appeal:

• Resolution was not a policy but rather an operative decision. 

• The Resolution had been abandoned by Council by the time the planning certificate was 
issued and had been superseded so there was no misstatement. 

• No misstatement in the planning certificate by not including a Code of Stormwater 
Management because that was not a flood related development control.

• Failing to disclose the stormwater pipe was not negligent and Council’s duty of care did not 
extent to volunteering information beyond that specified in the Regulations. 

• Overturned the Supreme Court’s finding that the issuing of a planning certificate under s 149 
was not the exercise of a special statutory power because it was a statutorily imposed 
obligation. 

• The circumstances of this case was the precise circumstances to which s 733 was intended to 
apply and the defence was available. 



Negligent misstatement relating to 
conditions of consent



Negligent misstatement relating to 
conditions of consent

“The specialised nature of the information, the importance which it has to an owner 
or intending purchaser and the fact that it concerns what the authority proposes to 
do in the exercise of its public functions and powers, form a solid base for saying 
that when the information (or advice) is sought on a serious matter, in such 
circumstances that the authority realises or ought to realise, that the inquirer 
intends to rely act upon it, a duty of care arises in relation to the provision of the 
information and advice”. 

Shaddock v Parramatta City Council (1981) ALR 385



Tips and lessons

Create checklists



Tips and lessons

Document, document, document 



Tips and lessons

Photos – lots of photos



Disclaimer

This PowerPoint presentation is intended to provide only a limited analysis of the subject matter covered.  It does not purport to be comprehensive, or to provide legal advice. Any views or 

opinions expressed are the views or opinions of the presenter, and not those of Mills Oakley as a Firm. Readers should satisfy themselves as to the correctness, relevance and 

applicability of any of its content, and should not act on any of it in respect of any specific problem or generally without first obtaining their own independent professional legal advice.

www.millsoakley.com.au
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